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BEFORE THE ENVIRONMENTAL APPEALS BOARD
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON, D.C.
IN THE MATTER OF: }
)
INDECK-ELWOOD, LLC ) PSD APPEAL NOC. (03-04
PERMIT NUMBER 197035AA] )
NOTICE
Ta:
Eutika Durr, Bertram C. Frey,
Clerk of the Board Acting Regional Counsel
Environmental Appeals Board Office of Regional Counsel
U.5. Environmental Protection Agency U.S. Environmental Protection Agency,
1341 G Street, N.W. Suite 500 Region 5
Washington, D.C. 20005 17 W. Jackson Boulevard
Chicago, [llinois 60604-3507
Bruce Nilles James Schneider
Sierra Club Indeck-Elwood LLC
200 N. Michigan Avenue, Suite 505 600 N. Buffalo Grove Road
Chicago, Illinois 60601 Buffale Grove, [ilinois 60089
Keith Harley Verena Owen
Chicage Legal Clinic, Inc. Lake County Conservation Alliance
205 W. Monrog, 4™ Floor 421 Ravine Drive
Chicago, [llinois 60606 Winthrop Harbor, Iilinois 60006
Ann Brewster Weeks : Ronald D, Jolly
Clean Air Task Force City of Chicago
18 Tremont Street, Suite 530 Department of Law
Bostor, Massachusetts 02108 30 North LaSalle Street, Suite 900

Chicago, illinois 60602-2580

PLEASE TAKE NOTICE that T have today filed with the Clerk of the
Environmental Appeals Board an original (1) and five (5) copies of a MOTION FOR
LEAVE TO FILE INSTANTER and RESPONSE IN OPPOSITION TO CITY OF
CHICAGO’S MOTION FOR LEAVE TO FILE AMICUS CURIAE BRIEF of the
Respondent, ILLINOIS ENVIRONMENTAL PROTECTION AGENCY, a copy of
which is herewith served upon you.
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Dated: November 2, 2005

Minois Environmental Protection Agency
1021 Nerth Grand Avenue East

P.0. Box 19275

Springfield, [Hineis 627949276
(217)524-9137

Respectfully submitted by,

7ty W L,

e -

Robb H. Layman ¢
Assistant Counsel
lllingis EPA

F.a3
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RECEIVED
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BEFORE THE ENVIRONMENTAL APPEALS BOARD
UNITED STATES ENVIRONMENTAL PRDTEQIEIGB";AG‘_,EP*&ZY{: 34

WASHINGTON, D.C,
LHYIR, APPE
IN THE MATTER OF: ) RPPEALS BOARD
)
INDECK-ELWOOD, LLC ) PSD APPEAL NO. 03-04
PERMIT NUMBER 197035AA) ) '

MOTION FOR LEAVE TO FILE INSTANTER
NOW COMES the Respondent, ILLINOIS ENVIRONMENTAL PROTECTICN

AGENCY (“llinois EPA™), by and through its attorneys, and moves the
ENVIRONMENTAL APPEALS BOARD (“Board”) for leave to file instanter the
accompanying Illinois EPA’s Response in Opposition to the CITY OF CHICAGQ'S
[“City"’) Motion for Leave to File Amicus Curiae Brief in the above-captioned cause. In
support thereof, the Iinois EPA states the following:.

1. The City ftled its Motion for Leave to File Amicus Ciiriae Brief
{hereinafter “Motion™) and its accompanying Amicus Curice Brief (hereinafter “Brief™)
with the Board on or after October 7, 2003.

2. The Hlinois EPA was served by mail with a copy of the Motion and the
Brief on October 11, 2005,

3. The Board's Practice Manual, 2004 edition, governs general motion
practice before the Board. The Manual recognizes that no formal regulatory standards
exist for motions in pertnit proceedings before the Board, however, some bagic guidelines
are cutlined “as a matter of practice.” See, Practice Manual at Section I (I){7)(b),

pages 37-38 (June 2004 edition). In this instance, one of those basic guidelines provides
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that “any response te a motion showld be filed within 15 days afer service of the motion
to ensure consideration {emphasis added),” /4. at pages 38-39. This provision of the
Practice Manual clearly suggests that the 13-day filing date for response motions is

directory, not mandatory.

4. Due ta press of other legal matters, including the recent filing of the
Iinois EPA’s Supplementa] Brief in this cause and extensive involverment in other recent
Tutle V permitting disputes, the undersigned attomey was unable (o consider the City's
Motion and Brief until earlier this week. As a result, the [llinois EPA’'s filing of a forma
Ires;mnse to the City’s Motion exceeds the Practice Manual’s recommended 1 5-day filing
date by approximately a week.

5. At the time of this filing, the undersigned attorney had not been informed
that the Board had vet mled on the City's Motion, thus acceptance of the Illinois EPA's
Response in Opposition to the City’s Motion will not pose any hardship or prejudice to

others.

WHEREFORE, the lllinois EPA respecifully requests that the Board grant this
Motion for Leave to File Instanter, thereby accepting the Illinois EPA’s Response in

Opposition 1o the City of Chicago’s Motion as timely filed.
Respeetfuily submitted by,

ILLINQIS ENVIRONMENTAL
PROTECTION AGENCY,

s Py

Robb H, Layman
Assistant Counsel
lllinois EPA
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Dated: November 2, 2003

lllinois Environmental Protection Agency
1021 North Grand Avenue East

P.C. Box 19276 ’

Springfield, illinois 62794-9274
{217)524-9137
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BEFORE THE ENVIRONMENTAL APPEALS BOARD
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON, D.C.
IN THE MATTER OF: )
}
INDECK-ELWOOD, LLC ) PSD APPEAL NO, 03-04
PERMIT NUMBER [97035AA) )

RESPONSE IN OPPOSITION TO CITY OF CHICAGO'S
MOTION FOR LEAVE TO FILE AMICUS CURIAE BRIEF

NGW COMES the Respondent, ILLINCQIS ENVIRONMENTAL PROTECTION
AGENCY (“lliinois EPA™}, by and through its attorneys, and moves the
ENVIRONMENTAL APPEALS BOARD (“Board™) to deny the Motion for Leave to
File Anticus Curige Brief (i.a., “Motion') sought by the CITY OF CHICAGO
(hereinafter “City'") {n the above-captioned proceeding. In suppert thereof, the Ninois
EPA states the following:

1. The City filed its Motion and accompanying Amicus Curize Brief
(hereinafter “Brief”) with the Board on or after October 7, 2005. The Illinois EPA was
served by mail with a copy of the Motion and the Brnief on October 11, 2005.

2. | In its Motion, the City seeks leave [fom the Beard te file its Brief
pursuant to 40 C.F.R. §124.19 and Section I11.D.7 of the Board's Practice Manual.. See,
Motion at page 1. Instead of explaining the basis for either purported source of authority,
the City cites to 2 previous Board order, wherein the Board lified the stay on the
proceedings and directed both the llinois EPA and the Petitioners, Sierra Club et al.,
{“Sierra Club™)} to provide supplemental briefs relating to the Endangsred Species Act, 16
U.S.C. §1536, and “any other issue” germane to the procedural context of this case. See,

In re: Indeck-Elwood, LLC, PSD Appeal No. 03-04, Order Lifting Stay and Requiring
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Additional Briefing (hetsinafter “Ordar™)(EAB, July 21, 2003). In canjunction with that

Order, the City states that it “would like to offer its unique perspeciive {sie] this issye.”

See. Motion at page 1 and 2. The Motjon also alleges that the proposed project by
INDECK-ELWOCOD, LLC, (“Indack”‘i}. is a matter of “major concem” to the City.

1 The City’s participatiun% it this proceeding as through an amicus brief is
not available as a matter of right, The j;;::vrq::na.:iz-::llu,ral provision cited by the City does indeed
contemplate the participation of a m:-n-ipart}r in a permit proceedmg, but it does so in an
altogether different context. Section 1124. 19(¢) of the Board’s procedural regulations
provides that the ﬁuard shall allow for|any “interested person™ to ﬁ1e§an amicus brief

following any grant of a petition for reyiew. See, 40 C.F.R. §124.19(c). In this instance,

the Board has yet to decide whether to deny or grant review of the pending petition.
. | i
4. Nothing in the Part 124 Eregulatisms ot the Board's Practice Manual'
authorizes the City’s intrusion inte this.l stage of the Board’s review, which is focused
primarily upon acquiring information fmm 4 permitting authority so as to enable the
Board to respond to issues raised in thﬁ% initial petition. This phase of the Board’s review

1s the first stage of the Board's twu-par!; teview envisioned by the Part 124 regulations.

Jee, Practice Manuai at Section [1L (D]tl ), page 30 (June 2004 edition). Even if the

|
Board, in its discretion, would chose to allow amicus brief filings prior to its ruling on the

merits of a petition, no citcumstances would warrant it here. Apart from evincing
generalized concerns, the City does notlarticulate any reason in its Motion as to why the

Board should now consider briefings from non-pariies to the case.

' The latter source of authorily is presumably cited because it relates to geperal motion practice hefore the
Board. The Manual notes that that no regulatory standards exist for motions in pertrut proceedings,
however, seme basic guidelines have bees recognized by the Board “as a matter of practice.” See, Practce
Manual at Section III { D) 7)(b), pages 37-38 (Mine 2004 sdition). However, the Board's Practice Manual
neither expressly nor implicitly supports the City's attempt to be hazrd in this procesding ar this tine.

2
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CERTIFICATE QF SERVICE

[ hereby certify that on the 2nd day of November 2005, [ did send, by facsimile

and by express mail for next-day delivery, one (1) original and five (3} copies of the

following instrument entitled MOTION FOR LEAVE TO FILE INSTANTER and

RESPONSE IN OPPOSITION TO CITY OF CHICAGO'S MOTION FOR LEAVE

TQ FILE AMICUS CURIAE BRIEF 1o

Eurika Durr,
Environmental Appeals Board

U.S. Environrnental Protection Agency

1341 G Street N.W. Suite 600
Washington, D.C. 20005

and a true and correct copy of the same foregoing instrument, by First Class Mail with

postage thereon fully paid and directed into the possession of the United States Postal

Service, la:

Bertram C. Frey,
Acting Regional Counsel
Office of Regional Counsel

U.8. Environmental Protection Agency,

Region 5
Chicago, Illinois 60604-3507

Bruce Nilles

Sierra Club

200 N. Michigan Avenue, Suite 505
Chicage, Illinois 60601

Keith Harley

Chicago Legal Clinic, Inc.
205 W. Monroe, 4* Fioor
Chicago, Hlinois 60606

Renald D. Jolly

City of Chicago -

Department of Law

30 North LaSalle Street, Suits 900
Chicago, Illinois 606622580

Ann Brewster Weeks
Clean Air Task Force
13 Tremont Sireet, Suite 530
Boston, Massachusetts 02108

James Schneider
Indeck-Elwood LLC

600 N. Buffalo Grove Road
Buffalo Grove, Illinois 60089

Verena Owen

- Lake County Conservation Alliance

421 Ravine Dri'va
Winthrop Harbor, Illinois 60096
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Lot ey

Robb H. Layman ¢
Assistant Counsel
Nlinpis EPA

TOTAL F. 18



